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bore rates equal to the on-market rates 
for the hedge are separately identified 
in a certification of the hedge provider 
and not taken into account in deter-
mining the yield on the issue of which 
the hedged bonds are a part. The on- 
market rates are determined as of the 
date the parties enter into the con-
tract. 

(ii) Anticipatory hedges—(A) In gen-
eral. A contract does not fail to be a 
hedge under § 1.148–4(h)(2)(i)(A) solely 
because it is entered into with respect 
to an anticipated issuance of tax-ex-
empt bonds. The identification re-
quired under § 1.148–4T(h)(2)(ix) must 
specify the reasonably expected gov-
ernmental purpose, principal amount, 
and issue date of the hedged bonds, and 
the manner in which interest is reason-
ably expected to be computed. 

(B) Special rules. Payments made in 
connection with the issuance of a bond 
to terminate or otherwise close 
(terminate) an anticipatory hedge of 
that bond do not prevent the hedge 
from satisfying the requirements of 
§ 1.148–4(h)(2)(vi) and paragraph 
(h)(2)(vii) of this section. Amounts re-
ceived or deemed to be received by the 
issuer in connection with the issuance 
of the hedged bonds to terminate an 
anticipatory hedge are treated as pro-
ceeds of the hedged bonds. 

(C) Fixed yield treatment. A bond that 
is hedged with an anticipatory hedge is 
a fixed yield bond if, taking into ac-
count payments on the hedge that are 
made or fixed on or before the issue 
date of the bond and the payments to 
be made on the bond, the bond satisfies 
the definition of fixed yield bond. See 
also paragraph (h)(4) of this section. 

(6) Authority of the Commissioner—(i) 
In general. A contract is not a qualified 
hedge if the Commissioner determines, 
based on all the facts and cir-
cumstances, that treating the contract 
as a qualified hedge would provide a 
material potential for arbitrage, or a 
principal purpose for entering into the 
contract is that arbitrage potential. 
For example, a contract that requires a 
substantial nonperiodic payment may 
constitute, in whole or part, an embed-
ded loan, investment-type property, or 
other investment. 

(ii) Other qualified hedges. The Com-
missioner, by publication of a revenue 

ruling or revenue procedure, may speci-
fy contracts that do not otherwise 
meet the requirements of § 1.148–4(h)(2) 
as qualified hedges and contracts that 
do not otherwise meet the require-
ments of paragraph (h)(4) of this sec-
tion as causing the hedged bonds to be 
treated as fixed yield bonds. 

(iii) Recomputation of yield. If an 
issuer enters into a hedge that is not 
properly identified, fails to properly as-
sociate an anticipatory hedge with the 
hedged bonds, or otherwise fails to 
meet the requirements of this section, 
the Commissioner may recompute the 
yield on the issue taking the hedge 
into account if the failure to take the 
hedge into account distorts that yield 
or otherwise fails to clearly reflect the 
economic substance of the transaction. 

[T.D. 8538, 59 FR 24042, May 10, 1994. Redesig-
nated by T.D. 8718, 62 FR 25507, May 9, 1997] 

§ 1.148–5A Yield and valuation of in-
vestments. 

(a) through (b)(2)(ii) [Reserved]. For 
guidance see § 1.148–5. 

(b)(2)(iii) Permissive application of sin-
gle investment rules to certain yield re-
stricted investments for all purposes of 
section 148. For all purposes of section 
148, an issuer may treat all of the yield 
restricted nonpurpose investments in a 
refunding escrow and a sinking fund 
that is reasonably expected as of the 
issue date to be maintained to reduce 
the yield on the investments in the re-
funding escrow as a single investment 
having a single yield, determined under 
§ 1.148(b)(2). 

(b) (2)(iv) through (c)(1) [Reserved]. 
For guidance see § 1.148–5. 

(c)(2) Manner of payment—(i) In gen-
eral. Except as otherwise provided in 
§ 1.148–5(c)(2)(ii), an amount is paid 
under § 1.148–5(c) if it is paid to the 
United States at the same time and in 
the same manner as rebate amounts 
are required to be paid or at such other 
time or in such manner as the Commis-
sioner may prescribe. For example, 
yield reduction payments must be 
made on or before the date of required 
rebate installment payments as de-
scribed in § 1.148–3(f). The date a pay-
ment is required to be paid is deter-
mined without regard to § 1.148–3(h). An 
amount that is paid untimely is not 
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taken into account under this para-
graph (c) unless the Commissioner de-
termines that the failure to pay timely 
is not due to willful neglect. The provi-
sions of § 1.148–3(i) apply to payments 
made under § 1.148–5(c). 

(c)(2)(ii) through (c)(3)(i) [Reserved]. 
For guidance see § 1.148–5. 

(c)(3)(ii) Exception to yield reduction 
payments rule for advance refunding 
issues. Section 1.148–5(c)(1) does not 
apply to investments allocable to gross 
proceeds of an advance refunding issue, 
other than— 

(A) Transferred proceeds to which 
§ 1.148–5(c)(3)(i)(C) applies; 

(B) Replacement proceeds to which 
§ 1.148–5(c)(3)(i)(F) applies; and 

(C) Transferred proceeds to which 
§ 1.148–5(c)(3)(i)(E) applies, but only to 
the extent necessary to satisfy yield 
restriction under section 148(a) on 
those proceeds treating all investments 
allocable to those proceeds as a sepa-
rate class. 

(d)(1) through (d)(3)(i) [Reserved]. For 
guidance see § 1.148–5. 

(d)(3)(ii) Exception to fair market value 
requirement for transferred proceeds allo-
cations, universal cap allocations, and 
commingled funds. Section 1.148– 
5(d)(3)(i) does not apply if the invest-
ment is allocated from one issue to an-
other issue as a result of the trans-
ferred proceeds allocation rule under 
§ 1.148–9(b) or the universal cap rule 
under § 1.148–6(b)(2), provided that both 
issues consist exclusively of tax-ex-
empt bonds. In addition, § 1.148– 
5(d)(3)(i) does not apply to investments 
in a commingled fund (other than a 
bona fide debt service fund) unless it is 
an investment being initially deposited 
in or withdrawn from a commingled 
fund described in § 1.148–6(e)(5)(iii). 

(e)(1) through (e)(2)(ii)(A) [Reserved]. 
For guidance see § 1.148–5. 

(e)(2)(ii)(B) External commingled funds. 
For any semiannual period, a commin-
gled fund satisfies the 10 percent re-
quirement of § 1.148–5(e)(2)(ii)(B) if— 

(1) Based on average amounts on de-
posit, this requirement was satisfied 
for the prior semiannual period; and 

(2) The fund does not accept deposits 
that would cause it to fail to meet this 
requirement. 

(iii) Special rule for guaranteed invest-
ment contracts. For a guaranteed invest-

ment contract, a broker’s commission 
or similar fee paid on behalf of either 
an issuer or the provider is treated as 
an administrative cost and, except in 
the case of an issue that satisfies sec-
tion 148(f)(4)(D)(i), is not a qualified ad-
ministrative cost to the extent that 
the present value of the commission, as 
of the date the contract is allocated to 
the issue, exceeds the present value of 
annual payments equal to .05 percent 
of the weighted average amount rea-
sonably expected to be invested each 
year of the term of the contract. For 
this purpose, present value is computed 
using the taxable discount rate used by 
the parties to compute the commission 
or, if not readily ascertainable, a rea-
sonable taxable discount rate. 

[T.D. 8538, 59 FR 24045, May 10, 1994. Redesig-
nated by T.D. 8718, 62 FR 25507, May 9, 1997] 

§ 1.148–6A General allocation and ac-
counting rules. 

(a) through (d)(3)(iii)(B) [Reserved]. 
For guidance see § 1.148–6. 

(d)(3)(iii)(C) Qualified endowment 
funds treated as unavailable. For a 
501(c)(3) organization, a qualified en-
dowment fund is treated as unavail-
able. A fund is a qualified endowment 
fund if— 

(1) The fund is derived from gifts or 
bequests, or the income thereon, that 
were neither made nor reasonably ex-
pected to be used to pay working cap-
ital expenditures; 

(2) Pursuant to reasonable, estab-
lished practices of the organization, 
the governing body of the 501(c)(3) or-
ganization designates and consistently 
operates the fund as a permanent en-
dowment fund or quasi-endowment 
fund restricted as to use; and 

(3) There is an independent 
verification (e.g., from an independent 
certified public accountant) that the 
fund is reasonably necessary as part of 
the organization’s permanent capital. 

[T. D. 8538, 59 FR 24045, May 10, 1994. Redesig-
nated by T.D. 8718, 62 FR 25507, May 9, 1997] 

§ 1.148–9A Arbitrage rules for refund-
ing issues. 

(a) through (c)(2)(ii)(A) [Reserved]. 
For guidance see § 1.148–9. 

(c)(2)(ii)(B) Permissive allocation of 
non-proceeds to earliest expenditures. Ex-
cluding amounts covered by § 1.148– 

VerDate Nov<24>2008 14:40 May 26, 2009 Jkt 217085 PO 00000 Frm 00774 Fmt 8010 Sfmt 8010 Y:\SGML\217085.XXX 217085tja
m

es
 o

n 
P

R
O

D
P

C
75

 w
ith

 C
F

R


		Superintendent of Documents
	2010-10-07T11:52:57-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




